Great Lakes Trading Network

January 14, 1999

Comment Clerk for the

TMDL Program Rule (Water Docket W-98-31) and
NPDES/WQS Proposed Rule (Water Docket W-99-04)
United States Environmentd Protection Agency

401 M Street, SW (4101)

Washington, DC 20460

Dear Comment Clerk:

The Great Lakes Trading Network (GLTN) appreciates the opportunity to comment on

the United States Environmenta Protection Agency’s (EPA’S) proposed changes to the
water quadity planning and management regulaions a 40 CFR 130, the federal
antidegradation policy at 40 CFR 131, and the Nationa Pollutant Discharge Elimination
System (NPDES) program at 40 CFR 122, 123 and 124. In review the proposed changes,
the GLTN bdievesthat EPA istaking a sgnificant slep forward in developing effective
watershed-based plans and programs to meet the goals of the Clean Water Act (CWA).

Research on water quality trading and trading demonstration projects clearly
demongtrated the potentia environmenta and economic benefits that trading offers.
Generdly, immediate opportunities for and grestest water quaity and economic benefits
from trading exist where pollutant reductions are needed to achieve and/or maintain water
qudity standards. Watershed- based trading programs that achieve a net |oading
reduction for each trade can improve water quality and achieve progress towards
attainment pending the development of aTMDL. Trading among and between point and
nonpoint sources (NPS) provides flexibility and can optimize the cost of achieving the
reductions established under aTMDL. Trading where water quality standards are being
met can establish incentives for environmentally sound devel opment, accommodeate
growth and maintain high water qudity. These gods are congstent with the CWA.

Studies have aso shown, however, that prior agency approva and permit requirements
increase administrative and transaction costs in environmenta trading programs. EPA
could achieve reductions in transaction cogis by (1) establishing a clear legd authority for
water qudity trading and (2) creeting the possibility for dternative inditutiona
arrangements for implementation of the Clean Water Act. For example, the State of
Michigan is promulgating regulations for a Satewide water quality trading program that
would alow trading by sources of nutrients (phosphorus and nitrogen) provided that each
source follows the program’ s rules to establish “red,” “surplus,” and “quantifiable”’
nutrient credits to trade. The program aso requires a percentage of al reductions made to
generate credits to be retired to achieve a net loading reduction and improvement in water
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quality. These tradeswould be incorporated into NPDES permits through permit
modifications by rule. This gpproach is very smilar to the generd permit program
adminigtered by the sate. It reducesthe level of agency resources needed to review
permits, resulting in enforceable permit changes and sgnificantly lowers the transaction
cods of individud trades, thereby facilitating redization of the environmentad and
economic benefits associated with trading.

At ameeting on September 10, 1999, Mr. Fox stated that the proposed changesto EPA's
regulations are “dl about trading.” The GLTN is encouraged to hear that EPA endorses
water quality trading (as evidenced by the stated spirit of the proposed regulations) and is
a0 pleased to hear that EPA supports the use of trading in Stuations where awater body
is not attaining water quaity standards but has not yet had a TMDL developed. Our
comments focus onways that we believe EPA can improve upon the proposed

regulations to capitalize on the flexibility and environmenta potentid of weter qudity
trading programs.

The following comments discuss key issues and offer suggestions that would facilitate
offsetting and alow broader gpplication of trading under state programs that go beyond
the federd clean water act. The additiond regulatory flexibility that is embodied in
EPA's proposed regulations and recommended herein by the GLTN isvita to the
implementation of successful trading programs. In an attempt to fecilitate EPA's
consderation of these comments, the GLTN is suggesting specific language and places
where it may be included in the proposed regulations.

Discussion of Proposed Regulations

One of the primary objectives of the proposed water qudity planning and management
regulations (in conjunction with the proposed NPDES program revisons) isto provide
greater assurances that TMDLs will be implemented. Although EPA’s Draft Framework
for Watershed-Based Trading (Framework) recommends that trading be done in the
context of aTMDL or a TMDL-equivaent, the proposed regulations make no provison
for trading to achieve the reductionsunder aTMDL. Trading isdiscussed in the
preamble but the concept is not defined, referenced or included in the proposed
regulations. The proposed regulations establish a new requirement that implementation
plans are included in the minimum eements of TMDLs submitted for gpprova by EPA
(40 CFR 130.33(b)(10). Each plan mug indude dl the information in 40 CFR
130.33(b)(10)(i — viii). These regulations make no provison for trading as an insrument
to provide flexibility and optimize the cost of implementation.

The proposed revisons collectively provide for NPDES permits to be issued to new and
increased uses in impaired waters for which atota maximum daily load (TMDL) has not
been developed. The proposed regulations establish permit conditions and offset
requirements necessary for thisto occur. To achieve reasonable further progress towards
atainment pending the development of aTMDL, significant new and increased
discharges would be required to be * offset’ at aratio of 1.5:1. Offset reductions may be
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obtained from another point source or NPS. Where offsets are provided by another point

source, the proposed regulations require that the permit for that source be modified to

include revised effluent limits. Where offsets are provided by a NPS, the NPS offset

requirements must be incorporated in the new or increased use permit. The only

mechanism for offsetting to occur under the proposed regulationsis in the context of

NPDES permits. Offsetting by permit is avery narrow application of trading and would

a0 be very time and resource intengve for sources and states. A recent point/nonpoint

source trade in Minnesota took over two years to consummate by permit. This clearly

illustrates how resource intengve trading by permits can be. Mogt tate agencies do not
have the resources to issue permits or require forma permit modifications for every trade.

Water Quality Planning

The proposed water quaity planning and management regulations should be revised to
expressy dlow trading under state water quality trading programs for the following
pUrposes.

1. To obtain offsats,

2. Toimprove water quality in impaired waters pending the development of a TMDL;
and

3. Toimplement aTMDL as part of an gpproved TMDL implementation strategy.

TMDLs provide the greatest driver for trading and the basdlines necessary for trading to
occur. Trading isan indrument to implement TMDLSs. In fact, achieving the reductions
required under aTMDL in certain watersheds may not be possible without the flexibility
and cogt savings that trading offers. It is extremely important that the proposed
regulaions dlow trading as ameans of achieving offsets and improving water quality
pending TMDL development. Thisisvita to the Chesapeske Bay Program, Michigan's
datewide water quaity trading program and a number of other programs thet are
emerging across the country.

The GLTN recommends the following changes to the proposed regulations:

Recommended Changes to the proposed 40 CFR 130.50 (Continuing Planning Process)

Insert the following paragraph a an gppropriate location within the proposed 40 CFR
130.50(b)(2) through (9) (i.e., creating 10 subpartsto 40 CFR 130.50(b))):

The provision and process for establishing a water quality trading program and how the
program will be consistent with water quality standards, consistent with the devel opment
of TMDLSs, and incorporated into NPDES permits.
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Recommended Changes to the proposed 40 CFR 130.51 (Water Quality Plans)

Insert the following paragraph at an gppropriate location within the proposed water
qudity plan dements at 40 CFR 130.51(c)(1) through (9) (i.e., creating 10 subpartsto 40
CFR 130.51(c)):

Water Quality Trading. The plan may include and shall describe any water quality
trading program that you implement to achieve your water quality standards. This
description will identify how the programis consistent with water quality standards,
consistent with the development of TMDLSs, and incorporated into NPDES permits.

TMDL Program

The proposed regulations must be revised to make it clear that forma TMDL
modifications are not required before water quality trades can occur once a TMDL has
been established. Requiring aforma TMDL modification for each trade is a prescription
for failure. It would be agency-intensive, overly burdensome, and unnecessary. Such an
approach would provide no flexibility and would be beyond the requirements of Section
303(d)(1) of the CWA.

For trading to occur, the caps established by aTMDL must remain in place. The
exchange of credits through a trading program that provides a net loading reduction does
change the waste load and load dlocations. However, this should not be construed as a
changeto the TMDL asit does not affect the pollutant loading cap. We completely agree
thet the assmilative capacity must remain fixed to assure the integrity of the TMDL, as
well as our own trading programs. Section 303(d) of the CWA requires that aload be
established at aleve necessary to achieve water qudity standards with seasonal
vaiations and amargin of safety. The current (and proposed) regulations further refine
the TMDL asthe sum of point source waste load alocations, nonpoint source load
dlocations, naturd background, a margin of safety, and now an implementation plan.
While the GLTN supports EPA's efforts to ensure the attainment of water quality
standards, the proposed regulations would "lock down" individua alocations and thereby
eliminate the flexibility needed for creative solutions. The GLTN bdlieves that the CWA
provides authority for EPA to interpret TMDL's as aload (cap), rather than how the
loading cap is alocated among and between sources. This approach would alow trading
to occur under a cap as long as the alocations do not exceed the TMDL.

The GLTN strongly believes that a change in an individua point source waste load or
NPS load alocation that does not result in an increase in the net load should not be
construed to be a modification of the TMDL. To do so would discourage sources and
gates from making any voluntary reductions and making reductions beyond the level
required under the TMDL. It isan extremely resource-intensive and unnecessary
requirement for EPA and the states. This interpretation will frustrate rather than facilitate
implementation of TMDL s and voluntary community- based watershed initiatives.
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Recommended Changes to the proposed 40 CFR 130.33 (TMDLYS)

The GLTN bdievesthat aslong as trading occursin a manner consistent with State or
Triba Water Qudity Standards, water qudity trades should not congtitute a changein a
TMDL. The GLTN recommends the following language to clearly date that reductions
from individua sources, offsats and net load reductions greater than required under a
TMDL shdl not be construed to condtitute a change to the TMDL for which aforma
modification is required:

130.33(e) You do not need to revise an EPA-approved TMDL if you allow water quality
trading among or between point and nonpoint sourcesif all of the following conditions
are met:

1. Water quality trades occur under a water quality trading program that is consistent
with State or Tribal water quality standards;

2. Any water quality trade does not result in the exceedance of the allowable pollutant
load identified according to 40 CFR 130.33(b)(2) while accounting for the margin of
safety identified according to 40 CFR 133.30(b)(7); and

3. Any water quality traderesultsina“real,” “ surplus,” and “ quantifiable” reduction
in pollutant load to the water body.

It is recommended that the following terms be defined under the proposed regulations:

“Real” means“ a change that results in a point source discharge or nonpoint source
reduction.”

“Quantifiable” means* that the amount, rate, and characteristics of a discharge
reduction or increase can be determined or measured through an accurate, reliable, and
replicable method, procedure, or set of calculations established by an applicable
requirement or approved by the department or the administrator.”

“ Qurplus’ means* a point source discharge or nonpoint source load reduction greater
than that required by an applicable requirement.”

Recommended Changes to the proposed 40 CFR 130.33(b)(10) (TMDL Implementation)

The GLTN aso suggeststhat EPA condder including language in the proposed
regulations to specifically alow for water quality trading as part of a TMDL
implementation plan. We recommend the following language at the end of proposed 40
CFR 133.33(b)(10).

Where you partially or fully implement your TMDL by means of a water quality trading
program, your implementation plan must include:

1. Aprogram description;
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2. Adiscussion of how your water quality trading programis consistent with your Water
Quality Sandards and this TMDL,; and
3. Adiscussion of how you will issue NPDES permits through your water quality

trading programin a manner consistent with your Water Quality Standards and this
TMDL.

NPDES Permit Program

Egtablishing offsets to facilitate permitting new and increased uses while improving

water quality pending TMDL development is appropriate. The proposed regulations (40
CFR 122.4(j)(2)(v) and (vi)) require existing point source permits to be modified where
an offset is provided by another point source; or, for NPS offset requirements to be
incorporated into the permit issued for the new or increased use. Requiring a permit
modification for each offset is extremdly resource intengive. It is overly burdensome on
the sources and the states. Most importantly, it is not necessary to establish NPS
accountability.

The proposed NPDES program regulations should be revised to alow offsetting for
nutrients and pre- TMDL nutrient trading to occur by rule under a sate water quaity
trading program approved by EPA. Thiswould provide a uniform approach and greater
flexibility for the states to develop and implement watershed based management
programs. Language should provide that nutrient trading by rule congtitutes a permit
modification for a point source that generates or uses credits under the EPA approved

program.

NPS reductions that are used as offsets or to create credits that can be traded under a Sate
program should not be required to be incorporated in NPDES permits. While this may be
appropriate in some cases, it isa prescription for falureif required for al trades.
Incorporating NPS requirements in a point source permit is viewed by many asa

backdoor approach to regulating nonpoint sources. Point sources view this gpproach as
highly ineguitable since they have borne the burden of improving water quality under
exiging regulatory programs. Thereis no support for this gpproach from point or

nonpoint sources in anumber of sates. NPS accountability can and should be

established directly by rule or under other voluntary state programs that meet EPA’s
reasonable assurance criteria

The GLTN offers the following language for incorporation into the proposed regulations
at 40 CFR122.4:

*kkk*x

()(2(iii) The pollutant load reductions must be real, surplus, and quantifiable and must
be the result of pollutant control measures implemented by arespongble individua in a
water quality trading program established in State or Tribal water quaity standards or
implemented by, or secured and assured by, the new discharger or existing discharger
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undergoing a significant expangon (credit will not be given for reductions dready
required for some other reason);

*kkkk*k

(1)(2)(v) Any obtained pollutant load reductions must either be consistent with a water
guality trading program adopted into Sate or Tribal water quality standards or:

(1) Where adischarger obtains pollutant load reductions from an existing point source(s),
the NPDES permit(s) for the exigting point source(s) must be modified to reflect those
reductions on or before the date the permit is issued to the new discharger or existing
discharger undergoing a sgnificant expangon; and

HR) (2) Where adischarger obtains pollutant load reductions from an existing
nonpoint source(s), the discharger’ s permit must include any conditions, including the
offsat requirements and any accompanying monitoring and reporting requirements
necessary to ensure continued achievement of the pollutant load reductions from the
nonpoint source(s).

Antidegradation Policy

In Arkansas v Oklahoma, the United States Supreme Court found that the CWA does not
prohibit the issuance of permitsto new or increased usesin impaired waters. The court
aso noted that the CWA vests the EPA and states with broad authority to develop long-
range, area wide programs to control pollution (503 U.S. 91). Egtablishing areasonable
further progress (offset) requirement in impaired waters for whicha TMDL has not yet
been established while accommodating growth and development is within the authority
vested with EPA under the CWA. Offsets and other water quality trading that achieve a
net loading reduction and does not result in an adverse locaized impact is congstent with
CWA. Edablishing an offsat requirement for the permitting of new or increased usesin
impaired waters would improve water quality and facilitate attainment of water quality
gandards. It would establish adriver for trading.

As noted above, the CWA provides EPA with the authority to establish an offset
requirement. The proposed offsetting requirements are intended to apply only to waters
that do not fully support designated uses. Revising the federal antidegradation policy to
require progress towards attainment goes beyond the current ‘ no lowering of water
quality’ policy established under the Greet Lakes Initigtive. Some commentors may
guestion whether this gpproach is consstent with the basic framework created under
Sections 303(d)(4)(A) and (B) of the CWA. It may be more straightforward and less
confusing to incorporate the offset requirement as an interim permitting requirement for
impaired waters for which a TMDL has not been established.

EPA may aso wart to move the offset requirement from 40 CFR 131.12 to a separate
“pre-TMDL” or “interim-TMDL” section under 40 CFR 130. The proposed regulations
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should be very clear that offset requirements only apply until aTMDL has been
established or the water segment is de-listed as provided under the CWA. EPA may aso
want to consder making it clear that relaxing a point source effluent limitation or a
nonpoint source requirement through an offset would not condtitute “backdiding” if a
higher limit or less restrictive nonpoint source is dlowable under state Water Quality
Standards or an EPA-approved TMDL, whichever gpplies. The GLTN aso fedsthat this
should gpply to water quality trading programs consstent with Water Quaity Standards.
(See“backdiding” discussion below.)

The proposed regulations should aso be amended to expresdy dlow trading as a means
of providing offsets to improve water quaity pending TMDL development. The
regulations should clearly state that a 1.5:1 offset ratio shall congtitute reasonable further
progress towards attainment unless a different offset ratio is established by a state under a
program approved by EPA as provided under the proposed regulations. Where a
different ratio is established, the regulations should include language to have the dternate
ratio congtitute reasonable further progress.

The proposed 1.5:1 offset ratio is acceptable in default of states establishing a different
ratio that is consstent with state water quaity standards. The proposed offset retio raises
anumber of technica consderations that should be clarified.

The GLTN would like to pose a couple of questions regarding the proposed
antidegradation requirements for EPA’ s consideration.

a) Why doesthe proposed offset ratio only gpply to sgnificant (gresater than 20%) new
and increased uses? A fundamenta difference between the air and water programsis
that federd renewable operating permit requirements gpply to mgor sources and
major modifications. NPDES permits are required for al sources that discharge to
the nation’s navigable waters. EPA may desire to consider gpplying the offset retio to
al new and increased use permitsissued in impaired waters pending a TMDL.

b) Doesthe 1.5:1 ratio gpply to dl pollutants, conventiona pollutants, or only nutrients?
EPA may wish to explicitly dlow flexibility in the ratio according to the pollutant of
concern, in addition to other factors.

c) Are cross-pollutant and multi-media offsets allowed and if so a what ratio. Isthe
concept of offsets for bioaccumulative chemicas of concern consstent with the Grest
Lakes Initiative?

We offer the following recommendations to address these issues.

1. Language should be added to make it clear that providing an offsat shall condtitute
reasonable further progress towards attainment, pending devel opment and
implementation of TMDLSs required under the act. We recommend additional
language a 40 CFR 131.12(8)(ii)(D) reading:
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“The Director may determine that a different net loading reduction may be appropriate

once the TMDL has been established for the relevant water body.”

2. A 151ratioisappropriate for nutrients. The regulations should provide language to
dlow different ratios to be established by the states for cross-pollutant trading or
pollutants other than nutrients.

3. Offsatsfor oxygen demanding pollutants should be contemporaneous with the period
for which they are used.

4. Offsetting should not be dlowed for bioaccumulative chemicals of concern.

5. Offsats should be media specific but the regulations should not preclude the use of
atmospheric emission reductions to offset for new or increased use weter discharges.
These types of offsets should be allowed on a case by case basis subject to state and
EPA approva.

6. A 1.5:1 offset ratio may or may not be appropriate for different sourcesin various
watersheds. The regulations gppropriately dlow states to establish a different offset
ratio where it can be shown that a different ratio is congstent with the attainment of
water qudity standards.

Antibacksliding

The proposed regulations do not address antibackdiding. Thisis an issue that the GLTN
fedls the regulations need to address as both offsets and water quality trades could result
in an increase in certain point source effluent limits while the net pollutant reduction to

the water body decreases. EPA should add language to clarify that a point source that
provides offsets or generates credits that are traded under a state program approved by
EPA shdl not be considered to backdide if at alater time the source decides to
discontinue providing offsets or making voluntary surplus reductions to generate credits
under agtate program. At that time the source should be alowed to discharge a aleve
conggtent with technology-based or water quality-based effluent limitations, whichever is
gpplicable.

If you need additional information, please contact me at (517) 373-2677 or by emall at
Batchd d@state.mi.us.

Sincerdy,

David J. Batchelor, Chair

Great Lakes Trading Network
Knapp's Centre

PO Box 30273

Langng, Michigan 48909-7773



